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STATEMENT OF INTEREST OF AMICI CURIAE
Amid curiae are three organizations dedicated to preventing gun violence

through education arabvocacy

Amicus curiad_egal Community Against Violence (LCAV) was formed by
lawyers in the wake of the 1993 assault weapon massacredgahlat a law firm
at 101 California Street in San Francisco. Armed with two TECO assault
weapons and a handgun, the gunman shot 14 people, fatallgdivau8 of them.
LCAYV provides free legal assistance to public officials ativists working to
prevent gun violence

In the litigation brought by the victims of the 101 CalifoanGtreet tragedy,
the California Supreme Court held in 2001 that a state lawntgch the
manufacturer of the assault weapons immunity from a negdigeaction, despite
the fact that the company advertised the gun in a manner thdem of primary
interest to criminals ife., by boasting that the gun’s surface had “excellent
resistance to fingerprints”), and evidence that compariicials knew that the
weapon’s high firepower and concealability made it the “paa of choice” for
certain criminals.See Merrill v. Navegar, In¢28 P.3d 116 (Cal. 2001). In 2002,
the California legislature repealed that State’s immumsitgtute so that the gun
industry would be held to the same legal standards as anyr atiistry.

Congress’s enactment in 2005 of the Protection of Lawful @ente in Arms Act
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(the “Arms Act”), 15 U.S.C. § 790t seq, at issue here, however, could nullify
this considered legislative judgment of the State.

Amicuscuriaethe Eduational Fund to Stop Gun Violence, founded in 1978,
Is a leading national 501(c)(3) organization dedicatedht® ¢limination of gun
violence in our society. The Educational Fund seeks to a&ehileis goal through
research, education of the general public and policymakeid legal advocacy on
behalf of the victims of gun violence. The Educational Fuegresents plaintiffs
in a pending personal injury case in the United States Bis@ourt for the Central
District of California,lleto v. Glock Inc, No. 01¢v-09762 (filed Nov. 14, 2001)
The plaintiffs includefour victims, who were then minors, who were shot and
injured by convicted felon Buford Furrow in August 1999 adlvas the family of
postal worker Joseph lleto who was slain by Furrow the same daey brought
negligence and public nuisance claims against the manu&astand distributors
of the firearms used by Furrow in the attacks. They allege tefendants
knowingly distributed these firearms through methods ananoels intended to
reach the illegal market, that is, the market comprised gebsiwho, like Furrow,
are prohibited by law from purchasing or possessing firsarnthe defendants
have now invoked the federal Arms Act — the statute at issue kheo deprive

plaintiffs of that right to a hearing on the merits of theiat&t law claims, and the



trial court has held that the Arms Act is applicable and constiial. As soon as
an appealable judgment is entered, plaintiffend to appeal the decision.

Amicus curiae The Violence Policy Center is a national nprofit
organization that engages in research, policy developmami advocacy to
prevent firearnrelated death and injury in America.

INTRODUCTION
Gun violence plagues our nation. In 2003, guns were usedllt@kil36

Americans, and another 65,834 individuals were treatedaspital emergency
rooms across our country for non-fatal gunshot wounds. Lé&yammunity
Against Violence 2005 California Report: Recent Developments in FederaltesSt
and Local Gun Lawsdl (Feb. 13, 2006). Guns are the second leading cause of
injury-related deaths nationwide, second only to motor vehictedaats. Ibid.
For young African-American men, firearm homicide is thedieg cause of death.
NAACP v. AaSort, Inc, 271 F. Supp2d 435, 521 (E.D.N.Y. 2003). The costs of
gun violence, including medical costs and lost produgtjvibtal $100 billion
annually. Recent Developmentsuprag at 12.

Amici curiae agree with the district court’'s statutory constructioningl
which correctly interprets the Arms Act to not require dissal of the entire
Second Amended ComplaintAmici curiae disagree, however, with the district

court’s alternative ruling that the statute is constitnéb And, like the plaintiffs-
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appellees/crosappellantsamici curiaeunderstand that this Court must reach this
constitutional question regardless of how it resolves ttausry construction
guestion because the Arms Act, even as interpreted by thectisourt, limits
plaintiffs’ claims to knowing violations by defendants tiet State’s nuisance laws
that were “a proximate cause of the harm.” 15 U.§.203(5)(A)(ii}). But under
the governing New York law, “allegations of fault,” such asokving or negligent
conduct, “generally have been found to be irrelevant” inljgubuisance cases
brought by state and local authorities such as this caseghtday the City of New
York, and the cause need not be so proximate as in individegligence cases.
City of New York v. Beretta U.S.A CoyB15 F. Supp. 2d 256, 277, 2&3
(E.D.N.Y. 2004)

SUMMARY OF ARGUMENT
In the instant dispute, Appellee the City of New York has ddug enjoin

defendants, members of the firearms industry, from salddatribution practices
that are aimed only at arming individuals prohibited by law from possessing
firearms. Just prior to trial, Congress enacted the Protection of bA@bmmerce

in Arms Act (“Arms Act”), 15 U.S.C. 88 790let seq. whereby Congress
adjudicated certain pending cases based upon the ideritityeodefendant and
directedfederal and state courts dismissthe suits in their entiretgua sponte

The district court correctly determined that the Arms Acednot apply to the
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entirety of the City’s case here, but the court neverthelglesl that the federal law
violated no provision of the Constitution.

That latter ruling was error. The Arms Act is unprecedentexgcessional
action that runs contrary to both the text and history of the ConstitutioThe
Supreme Court has consistently held that thestitutional separation of powers
prohibits the Congress from exercising judicial powedecice and dismiss cases
The Arms Act violates the very structure of governance dstadd by the
Framersandit constitutes the precise type of irrational, specialies¢ legislation
prohibitedthroughout the Constitution.

ARGUMENT

l. THE ARMS ACT VIOLATES THE CONSTITUTIONAL
SEPARATION OF POWERS BECAUSE IT COMMANDS THE
DISMISSAL OF PENDING COURT CASES

A. The Constitution Prohibits Congressional Intrusion Into
The Judicial Branch Through Legislative Adjudication Of
PendingCourt Cases

The Framers of the Constitution purposefully deprived Gesg of the
authority to adjudicate cases. They “decried” the then réasing legislative
interference with the private-law judgments of the cotr®laut v. Spendthrift
Farm, Inc, 514 U.S. 211, 220 (1995), and unequivocally vested allcjadli
authority in the courts. They were concerned with legig&atenactment of

“special bills” and other “legislative correction of judgms” that were not
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generally applicable laws.ld. at 219. “The Framers of our Constitution lived
amongthe ruins of a system of intermingled legislative and judipalers, * **
which ** * had produced factional strife and partisan oppressionld.
Accordingly, “the Constitution’s ‘separatioof-powers’ principles reflect, in part,
the Framers’ ‘concern that a legislature should not be abllaterally to impose a
substantial deprivation to one personld. at 242 (Breyer, J., concurring in the
judgment) (quoting INS v. Chadha 462 U.S. 919, 962 (1983) (Powell, J.,
concurring in the judgment)Fletcher v. Peck10 U.S. 87, 136 (1810) (“It is the
peculiar province of the legislature to prescribe generas for the government of
society; the application of those rules to individuals iristy would seem to be
the duty of other departments.”).

The principle of the separation of the legislative from theigiad powers is
reflected both in specific provisions of the Constitutios well as in “the
Constitution’s ‘general allocation of power.”Plaut, 514 U.S. at 242 (Breyer, J.,
concurring in the judgment) (quotin@€hadha 462 U.S. at 962 (Powell, J.,
concurring in the judgment)). Through this principle, theafRers avoided the
“tyranny of shifting majorities” and prevented Congress from having the unfettered
power to reward their partisans at the expense of the mynoritthe public in

general.Chadha, 462 U.S. at 961 (Powell, J., concurring in the judgment).



The separation of powers doctrine protects the brancheswérgment as
constitutional institutions, so as to prevent executivagidlative, or judicial
tyranny on a systemic levelPlaut, 514 U.S. 21220; Chada, 462 U.S. at 961
(Powell, J., concurring in the judgmentin attempt by Congress to reopen a case
adjudicated by the judiciary violates the separation of @®vbecause the
underlying ‘poweris the object of separationFpowers prohibition.” Plaut, 514
U.S. at 228 (emphasis in original). Where Congress exer¢isspowerreserved
for the courts -.e., the authority to adjudicatpendingcases and controversies —
the structure of the Constitution is offended, irrespextof whether or not the
legislature has acted “for even tery besof reasons.”ld.

Accordingly, in Plaut, the separation of powers was violated because
Congress overruled “the judicial department with regardatparticular case or
controversy.” 514 U.S. at 227. Similarly, ldnited States v. Klein80 U.S. 128
(1872), the constitutionalprinciple was breached because Congress effectively
adjudicated a pending case because it directed its outcatheut changing the
underlying substantive lawld. at 145-47. Indeed, it is well settled that Congress
cannot vest judicial review of Article Ill courts in the exdive, see Hayburn’s
Case 2 U.S. 409 (1792), or legislative branchege Chadha462 U.S. at 960

(Powell, J., concurring in the judgment). The power to adjatk — or “to say



what the law is” in pending cases — clearly belongs to thecjatlbranch, noto
Congress.Marbury v. Madison5 U.S.137,177(1803)

B. The Arms Act Constitutes An Unprecedented
Congressional Encroachment Into The Judicial Branch

1.  The District Court’'s Decision Is A Repudiation Of
United Statesv. Klein

The Arms Act violates the basic constitutional tenet of tlepasation of
powers. The Act does not merely prohibit the initiation oftagn lawsuits against
gun manufacturers, 15 U.S.C. § 7902(a); the Act requiresAhele Il courts (as
well as state courts) “immediayedlismiss|]” certain pending cases “againggan
manufacturer or seller of a” firearm that seek relief “réisigl from the criminal or
unlawful misuse of a [firearm] by ... a third party.” 15 U.S.C.8302(b), 7903(4)
& (5). Congress thereby adjudicdteertain pending cases because it required
their immediate dismissal based upon the identity of a adskefendants without
changing the underlying substantive law

The Supreme Court’s longstanding precedentUsfited States v. Klein
makes clear that such congressional directives are untdimstal because they
cross over “the limit which separates the legislative fraigial power.” 80 U.S.

at 147. InKlein, the Court addressed a federal law — the Abandoned and @dptur

! The Arms Act also violates the Tenth Amendment and other iplies of
federalism, and therefore is unconstitutional even as tmrm in state courts,
because the law divests States of the ability to determimesttope of their
common law. Appelles’Br. 3841.
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Property Act — that enabled the federal government to coatiesthe property of
persons aiding the Confederacy but also provided for a pessmse property was
confiscated under the statute to obtain redress througbf mbloyalty to the
Union. Id. at 131. In 1863, the President issued a proclamation pruyidifull
pardon to anyone who swore an oath of allegiance to the Qotisti. The
Supreme Court then held tdnited States v. Padelfoyd6 U.S. 531 1869, that
such a presidential pardon constituted proof of loyalty farposes of the
Abandoned and Captured Property Act, even to those who héactnaided the
Confederacy, so that those individuals could receive corsg®on for their
confiscated propertyKlein came before the Court as a suit that had been brought
by the administrator of the estate of a concededly Confe¢elsganpathizer, but the
Court of Claims had ruled that the estate was entitled to emsgtion because the
sympathizer had received a presidential pardon and, thas, emtitled to its
attendant mof of loyalty.

While theKlein case was pending on the government’s appeal of the Court
of Claims’ ruling to the Supreme Court, Congress responded toRadelford
decision by enacting a law that made a pardon inadmissibler@s of loyalty
under the statute and, in fact, made it proof of disloyalty.on@ress further
provided that, where a lower court judgment was obtainedropfpof loyalty by

presidential pardon, “the Supreme Court shall, on appealehno further
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jurisdiction of the cause, and shall dismiss the same fortwedrjurisdiction.”
Klein, 80 U.S. at 134 (quoting 16 Stat. 235). Thus, by this statG@ngress
directed the Court to dismiss pending actions filed by aipaédr class of
plaintiffs, including theKlein case. The Supreme Court refused to dismiss the
case, however. The Court ruled that the mandate from Cosidoeshe Court to
dismiss the case violated the separation of powers becausgr€ss was without
power to implement “a rule of decision, in causes pendinid."at 146. The Court
emphasizedhat the statute required the Court “to ascertain the extgt®f certain
facts and thereupon declare that its jurisdiction on appeal has ceased, by dismissing
the bill,” which is “but to prescribe a rule for the decisiohabcause in a particular
way.” Id. at 146.

The Supreme Court has on numerous occasions reaffildheid’'s basic
principle: that the separation of powers is violated whenedefal statute
“prescribe[s] rules of decision to the Judicial Departmehthe government in
cases pending before it[.]"Id.; Plaut, 514 U.S. at 218 (stating rulepliller v.
French 530 U.S.327, 349 (2000) (same). The ruling in Robertson v. Seattle
AudubonSociety 503 U.S. 429 (1992), is not to the contrary. Robertsontwo
envronmental cases were pending alleging that proposed tirsbkes failed to
comply with the requirements ofarious environmental statutes. Congress

amended the law to provide that the Environmental Impacte8tants filed in
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conjunction with the timber sales satisfied the relevaatiusbry requirements with
regard to the two pending caselsl. at 433-35 n.1 & n.2. Although challengers of
the federal law argued that this amounted toKkein violation by directing
factfinding and dictating a particular result, the Courtdhthat Congress merely
“replaced the legal standards underlying the two origimallenges.” Id. at 437.
The effect of the legislative amendment was not to “prescr@brule for the
decision” in the cases or to order their “dismigginas in Klein, 80 U.S. at 146
indeed, the Court highlighted that the statute did not funstthe courts” to make
any particular findings. Robertson503 U.S. at 439. Rather the law “expressly
provided forjudicial determination of the lawfulness of [the timber] salesd. at
438-39.

Other decisions echo this distinction between laws thatudidate the
outcome in pending cases and instruct “dismiss[al]” of thses, as opposed to
laws that merely change the substantive law and requiretcaarapply it. In
Miller v. French the Court held that the provision in the Prison Litigatioef&m
Act (PLRA) that temporarily stayed prospective relief didtnviolate Klein
because it merely provided for “new standards for the coation of prospective
relief.” 530 U.S. at 349. Thus, Congress did not dictate a aeresult and order

the dismissal ohnycase (.e., the permanent termination of injunctive relief). The
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PLRA instead required only that the court apply new starsldod prospective
relief anddecidewhether the injunction should continue.

Rather than followKlein's precedent in the instardase,the district court
erroneously concluded that the Arms Act “imposes a ‘newllsgandard’ that is
not restricted to pending case<City of New York v. Beretta U.S.A. Coyg01 F.
Supp. 2d 244, 293 (E.D.N.Y. 2005). In particular, the distciourt concluded that
the congressional directive in the Arms Act to dismigsstaincass constitutes an
application of a standard to determine whether & dasubject to dismissal.ld.
But that conclusion is fatally flawed for two reasons.

First, the text of the Arms Act, as well as its legislativetbry, reflects an
intent of Congress for courts to terminate the particulardoeg casesua spontge
without any advocacy by the adversaries in the pending litigati®eel5 U.S.C.
§ 7902(b). Proponents of the law argued that “[d]ismisslatgi&l be immediate—
not after trial. Courts should dismiss on their own motiomstéad of forcing
defendants to incur the additional costs and delay of finmgfions and arguing.”
151 Cong Rec S9394 (daily ed. Oct. 25, 2005%¢n.Craig); see also idat E2162
(daily ed. Oct. 25, 2005) (Rep. Stearns) (“The bill was dr@fto require courts
where these cases are pending or filed to dismiss them anavai motions, what
lawyers call sua sponte. One of the primary purposes of dgsslation is to not

force defendants to incur the additional costs and delayilioigfmotions and
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arguing, and certainly not to go through costly trials andess of cases that the
bill requires to be dismissed forthwith.”). The fact thatfgoess requiregua
spontedismissal by the courts of the firearms cases in order togmiethe firearms
defendants from incurring the costs of drafting and argudigmissal motions,
underscores that the Act directed the outcome of partieading cases and did
not impose a new legal standard that cotd#te it outside the reach oKlein.
Congress crafted the law to dictate the outcome ipéeheling casey eliminating
adjudicationand the entire adversarial process, but such a process would, of
course, be of paramount importance if it had created a neal &gndard, which it
did not

Second,the district court’'sconstruction— finding that the separation of
powers is not violated when all a cowlbesis find what specific pending cases are
subject to the law and dismiss them — completely eviscemtes the most narrow
interpretation ofKlein. Indeed, under the district court’s rational€lein itself
would have been decided differently. The district courgasoning would view
the congressionalirective to the Supreme Court to dismiss thKéein case as a
constitutionally legitimate exercise of congressionalvpp because a court there
was required to find whether a presidential pardon to a Glarede sympathizer

existed.
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The Arms Act at issue here fails constitutional scrutiny emidlein and is
clearly distinguishable from decisions such BR®bertsonand Miller which
amendedederallaws establishing the applicable legal standards. Coagresid
not and did not amend any legal standard when it enacted thes Act because
the lawsuits it sought to adjudicate were based upon statenom law. Just as
Klein ordered the dismissal of pending cases based solely upomgressional
conclusion that certain lawsuits could not be brought bytigaar plaintiffs, the
Arms Act at issue here dictates the dismissal of pendingsdaased solely upon a
congressional conclusion that certain lawsuits cannotrbedht against particular
defendants. Unlike iRobertsorandMiller, no change imnyapplicable law made
by the Arms Act leavea court to decide a new legal standard; the sole manuofate
Section 7902(bis to require a court to dismiadawsuit pending beforet.

2.  Congress Cannot Exercise Its Authority In A Manner
Intended To DefeatThe Separation Of Powers

In addition to constituting a straightforward violation l§kein, the Arms Act
violates the underlying purpose of the separatigmowfers doctrine Separation of

powers prevents legislative intervention in a private dispute; it prevents the tyranny

> The constitutionality of Section 7902(b) cannot be savethieyfact that another
section, Section 7902(a), merely prohibits the bringing w©éw actions
Irrespective of the constitutionality of Section 7902(a) @ther grounds, such an
apgication of law to potential future lawsuits does not direct adjudicatethe
outcome of a pending case and thus has no bearing on the tabastlity of
Section 7902(bunderKlein.
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of partisans against their enemies; and it precludes a cdasioln of power in the
legislature duesolely to an underlying legislative distrust of the judiciarfPlaut,
514 U.S. at 220. Yet that is precisely what the Act at issudéinstant dispute
does and was expressly intended to do.

The Arms Act includes specific findings by Congress of Higtioward the
judicial branch of government. The Act, itself, states thatas necessary because
of a risk of “maverick judicial officer[s]” who could “posBly sustain[]” actions
against firearms manufacturers that “would expand cigbility in a manner never
contemplated by the framers of the Constitution, by Corggrex by the
legislatures of the several States” which, in Congres®w/ydoes “not represent a
bona fide expansion of the common law.” 15 U.S.C. § 7901ja)(@ongress’s
hostility toward the judiciary is furtheeflectedin Congress’s findingn the text of
the statute that “[tlhe possibility of imposing liabilitynoan entire industry for
harm that is solely caused by others is an abuse of the legaémy’ Id.

§ 7901 (a)(6).

These views are amplified in the record surrounding the temaat of the
statute. The congressional recoreknacting the law plainly demonstrates hostility
toward the judicial branch. Members Gobngressriticized courts for refusing to
dismiss suits the legislatovgewed as frivolas Protectionof Lawful Commerce in

Arms Act: Hearing on H.R. 800 Before the Subcomm. on Comailearid
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Administrative Law of the House Comm. on the Judicid@9th Cong. 2 (2005)
(Rep. Cannon) (criticizing court of appeals for “permittim frivolous lawsiit
against a gun manufacturer”)l. at 6 (Rep. Chabot) (criticizing “the activist
courts” that refuse to dismiss actions against gun manufact as “legislating
from the bench”);150 Cong. Rec. S1568 (daily ed. Feb. 25, 2004) (Sen. Hatch)
(courts that “allow those lawsuits to go forward” are “inpesisible” and “activist
judges” that “ignore the law”). &gislatorsexpressed theimtent that the law
would end a “current abuse of the legal system to implemeaditahpolicies that
could not be accomplished through the democratic proced$l bng Rec
S9394 @aily ed.July 29,2005) (SenCraig) seealso151 Cong. Red=2162(daily
ed. Oct. 25, 2005Rep. Stearns)

Again, Klein is instructive here. Underlying the congressional adjatiiomn
of the cases in the law at issue Kiein was Congress’s hostility toward how the
judiciary was adjudicating such cases — in particular ther&ue Court’s ruling in
Padelford SeeGordon G. YoungCongressional Regulation of Federal Courts’
Jurisdiction and Proesses:United States v. KleirRevisited 1981 Wis. L. Rev.
1189, 1200-09 (1981). Members of Congress expressly amedurtheir
displeasure with the Court’s decision Hadelfordbecause it enabled individuals
who financed the Confederacy in the Civil War, those ComggeEnerally sought

to punish, to recover confiscated property notwithstagdheir disloyalty. Id. at
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1204. Members of Congress, “holding a copy of Beglelforddecision before the
Senate, offered a stinging denunciation of the Supreme tCand proposed
curative legislation.”ld. (footnotes omitted). Accordingly, beyond the directive to
dismiss (present here as well), Congress there too enastddw with express
hostility toward the judiciary and to punish those who wemspd to reeive
redress in private actions then currently pending befodicjal officers for
resolution.

Klein's application to the instant case is therefore even morar@mp. Te
law at issue irKlein and the Arms Act at issue in the instant case were each a
effort by Congress to overrule the authority of the judidehnch to decide cases
already pending in the courts due to pure hostility on thé pa€ongress with the
results being reached and anticipated by the judiciary. téites separation of
powerls means, it must preclude such direct actions of hostilitfwbeen the
branches of governmentPlaut, 514 U.S. at 242 (Breyer, J., concurring in the

judgment)’

* The unprecedented nature of the Arms Act is confirmed by Heeiace of any

truly analogous provision in the United States Code wheneg@ess proscribes the
outcome in pending cases and orders that the court “shalhisss the entire
action. The unique nature of the Act corroborates the excgt®f a separation of
powers violation and it also ensures that a ruling by this court invaliding the statute
as unconstitutionaineed not have a broader impact beyond this cas&ee
Appellee’s Brief 4446.
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.  THE ARMS ACT IS AN UNCONSTITUTIONAL EXERCISE
OF CONGRESSIONAL POWER BECAUSE IT IS
IRRATIONAL SPECIAL INTEREST LEGISLATION THAT
DOES NOT FURTHER ANY LEGITIMATE GOVERNME NT
INTEREST

In addition to violating the structural separation of posvembodied in the
Constitution, the Arms Act trenches upon other core canstimal precepts which
individually and combined require that this Court subject the statute ‘tmae
searching form of rational basis review” than is applicalleere suchprinciples
are not at issue.Lawrence v. Texass39 U.S. 558, 580 (2003) (O’'Connor, J.,
concurring in judgment). The Act clearly cannot survive lsumnstitutional
scrutiny or even judicial review under the typical ratiopasisanalysis.

A. The Arms Act Warrants Heightened Judicial Scrutiny

Because It Infringes On Numerous Constitutional
Protections For Individuals

1. Mor e Stringent Rational Basis Review Is Required
Because The Arms Act Is Special Interest “Class
Legislation” That The Equal Protection Clause and
Other Constitutional Provisions Do Not Tolerate

By singling out the gun industry as a class granted specia¢fiis by the
federal legislature, and burdening victimstbé negligent and wrongful conduof
that class, the Arms Act violates the Equal Protection (Haums particular, as
reinforced by other provisions of the Constitution thatleef the Framers’

disapproval of special interest class legislation.
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“[T]he Constitution ‘neither knows nor tolerates classesoag citizens.’ ”
Romer v. Evans17 U. S. 620650 (1996) (quotingPlessy v. Fergusqri63 U.S.
537, 559 (1896) (Harlan, J., dissenting)). That prohibitagainst classpecific
legislation is reflected in the requirement of equal protecof the laws (expressly
protected by Section 1 of the Fourteenth Amendment and amph the Fifth
Amendment’'s Due Process Clause), which prohibits legigslabased on &
classification whose relationship to an asserted goal iatsmuated as to render
the distinction arbitrary or irrational.City of Cleburne v. Cleburne Living €t
Inc, 473 U.S. 432, 446 (1985)

The Equal Protection Clause was intended not just to prbhiial
discrimination, but also to eliminate any type of speciderast legislation that
seeksto benefit one portion of society at the expense of societg afole. See
Melissa L. Saunder€qual Protection, Class Legislation, Arblorblindness96
Mich. L. Rev. 245, 292-93, 297-300 (1997). As Justice Kemnneecently
explained, a “court applying rational-basis review undee Equal Protection
Clause must strike down a government classification thatlearly intended to
injure a particular class of private parties, with only inciderdapretextual public

justifications.” Kelo v. City of New Londgnl125 S. Ct. 2655, 2669 (2005)

(concurring opinion) This echoes the conclusion reached by Thomas Cooley more

than 125 years aga his prominent constitutional treatise:
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Everyone has a right to demand that he be governed by genézal r

and a special statute which, without his consent, singles his case out as

one to be regulated by a different law from that which is agapin all

similar cases, would not be legitimate legislation, but lddoe such

an arbitrary mandate as is not within the province of free

governments. Those who make the laws “are to govern by

promulgated, established laws, not to be varied in pagrccéses, du

to have one rule for rich and poor, for the favorite at courd #me

countryman at plow.” This is a maxim in constitutional lamdeby it

we may test the authority and binding force of legislative enactments.
Thomas M. CooleyA Treatise on the Constitutional Limitations Which Restrupo
the Legislative Power of the Stajet34, 486 (5th ed1883) quoted in Cotting v.
Kansas City Stock Yards C483 U.S. 79, 109 (1901).

This settled equal protection rule is bolstered by othewigrons of the
Consttution that likewise reflect a disfavor of special interésgislation. The
prohibition on Bill of Attainder reflects the Founders’ Htilisy to legislation that
deprives a person or a small class of persons of existingstidtixon v. GSA433
U.S. 425, 436-37 (1977). Likewise, the Takings Clause fmiththe government
from transferring property from one private person to aaosimply to enrich the
latter person. Kelo, 125 S. Ct. at2661 (government is not “allowed to take
property under the mepetext of a public purpose, when its actual purpose was to
bestow a private benefit”). Those provisions confirm tHa Founders did not
view private gain as a valid government interest. Furtheemas noted above, the

separation of powers doctrine was intendetb]‘[reflect, in part, the Framers’

‘concern that a legislature should not be able unilater@lympose a substantial
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deprivation’ on a limited group of peoplePlaut, 514 U.S. at242 (Breyer, J.,
concurring in judgment).

Although these provisions do not absolutely prohibit spleanterest
legislation, they require that courts engage in a searckexmmination of the
reasons on which the legislature purportedly relied to justify the legislation.

2. Heightened Review Is Required Because The rAs
Act Conflicts With The Constitution’s Expectation
Through The Due Process Clause And Federalism
That A State Retains The Power To Protect Its

Citizens And That Judicial Remedies Will Exist For
Wrongful Conduct That Injures An Individual

The Constitution entrusts States, through their police ggswto provide
remedies for injured individuals, especially injuries sad by violence. The
Supreme Court explained bnited States v. Morrisqrb29 U.S. 598 (2000):

The regulation and punishment of intrastate violence thatott directed at

the instrumentalities, channels, or goods involved in interstate commerce has

always been the province of the States. Indeed, we can tHink better
example of the police power, which the Founders denied thaoh&l

Government and reposed in the States, than the suppred$simtemt crime

and vindication of its victims.

Id. at 618 (emphasis added) (citation omitted)

Indeed, the States not only have the primary authority teigeindividuals
with remedies from injurious conduct, they also have a dotgld so under the

constitutional structure of our government. “It is the dudy every State to

provide, in the administration of justice, for the redredspovate wrongs.”
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Missouri Pac. Ry Co. v. Hume$15 U.S. 512, 521 (1885). Furthermore, the Due
Process Clause imposes strict limits on the eliminationegfal and equitable
remedies for injurious conducSeelohn C.P. Goldberd;he Constitutional Status
of Tort Law: Due Process and the Right to a Law for the RedréS&rongs 115
Yale L.J. 524, 565-568 (2005) (documenting that drafters Fafurteenth
Amendment intended to require States to provide laws fordldeess of wrongs,
and collecting cases).

The Arms Act conflicts with these core constitutional piples because it
eliminates giant swaths of state remedies without progidiny alternative avenue
to those injured by the firearm defendants’ conduct. It thus nsrtbe statutes
struck down by the Supreme Court Poindexter v. Greenhowl14 U.S. Z0
(1885), andTruax v. Corrigan 257 U.S. 312 (1921), as violating the Due Process
Clauseby the elimination of the “minimum” of judicial “protection foevery one’s
right of life, liberty, and property” which “the Congress [er state] legislature may
not withhold.” 1d. at 332;see alsdPoindextey 114 U.S. at 303 (“No one would
contend that a law of a state, forbidding all redress by astat law for injuries to
property, would be upheld in the courts of the United Stdimsthat would be to
depriveone of his property without due process of law.'ynder the defendants’
interpretation of the Arms Act, it strips gun violence vias, including New York

City and its citizens, of any real remedy against gun marnufacs and dealers for
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serious deprivations of their rights to life, liberty andoperty. It thus must be
subject to heightened judicial scrutiny because it impésa(and in our view
violates) the substantive requirements of the Due Procémss€ SeePatricia
Foster,Good Guns (And Good Business Practices) Provide All Theeetmn
They Need: Why Legislation To Immunize The Gun Industry FZonh Liability
Is Unconstitutiongl72 U. Cinn. L. Rev. 1739, 1756 (2004).

B. The Arms Act Is Unconstitutional Under Even Rational

Basis Review Becuse It Furthers No Legitimate
Government Interest

Because of the array of constitutional protections sethfatiove that are
implicated by the Arms Act, judicial review of the constititality of the statute
requires a searching examination of the legitimacy of theegamental interests
purportedly underlying the Act and the fit between thosernests and the means
selected by Congress. But the Act cannot survive even unaeitibnal rational-
basis review, which is not the toothless standard the defesddescribed below
and the district courtadopted The Supreme Court has struck down laws as
unconstitutional, on a regular basis, under the ratioasidostandard because of
the absence of any legitimate government interest that hauffecient fit to the
classification established by the laveee, e.g.Romer v. Evanss17 U.S.at 632
33; Quinn v. Millsap 491 U.S. 95, 107 (1989Allegheny Pittsburgh Coal Co. v.

County Comm'n488 U.S. 336, 345 (1989%ity of Cleburne v. Cleburne Living
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Ctr., Inc, 473 U.S.at 446; Williams v. Vermont472 U.S. 14, 23 & n.8 (1985);
Plyler v. Doe 457 U.S. 202, 222 (1982);0gan v. Zimmerman Brush Co455
U.S. 422, 43842 (1982) (opinion of Blackmun, J.)id. at 443-44 (Powell &
Rehnquist, JJ., concurring jadgment);Dept of Agric. v. Moreng 413 U.S. 528,
534 (1973):Turner v. Fouchg396 U.S. 346, 3684 (1970).

“The search for the link between classification and obyecgives substance
to the Equal Protection ClauseRomer 517 U.S. a632 In the text of the Arms
Act itself, Congress identifiethe three objectives purportedly supporting the Act.
Seel5 U.S.C. § 7901. None of them can sustain the constituiiyrafithe Act as
written. In examining these objectives, of course, thisi€@unot bound to accept
Congress’s assertions as true. “Where the existence of ianahtbasis for
legislation whose constitutionality is attacked depen@®enufacts beyond the
sphere of judicial notice, such facts may properly be maeestibject of judicial
inquiry, and the constitutionality of a statute predicated nuploe existence of a
particular state of facts may be challenged by showing tacthet that those facts
have ceased to exist.United States v. Carolene Prods. C804 U.S. 144, 153
(1938) (ciations omitted).

First, the Arms Act relies on the Second Amendment and assleat it
protects a right of individuals, not just the militia, to keand bear arms, and that

tort litigation against gun manufacturers “threatens thieninution of a basic
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constitutional right.” 15 U.S.C. § 7901(a)(1)-(2), (6), ({k)(3). But this Court
has held, consistent with Supreme Court precedent, th&gsSéae not limited by
the Second AmendmentSeeBach v. Pataki408 F.3d 75, 8485 (2d Cir. 2005)
(citing Pres®r v. lllinois, 116 U.S. 252 (1886)). Furthermore, the “prevailing
view” of courts is that the Amendment does not protect anviddial’s right to
bear arms.AcuSport, 271 F. Supp. at 462 (citingnited States v. Miller307 U.S.
174, 178 (1939), antUnited States v. Tonei728 F.2d 115, 128 (2d Cir. 1984)).
Any effort by Congress to expand the scope of the Second Amentivould, of
course, be invalid. Dickerson v. United States530 U.S. 428, 437 (2000)
(“Congress may not legislatively supersede our decisiotepreting and applying
the Constitution”)

Second, the Arms Act suggests that permitting the casessae ito be
brought against gun manufacturers might threaten the Natsupply of firearms
and ammunition and burden interstate commerce. 15 U.S.QR08(#)(6), (8),
(b)(2), (4). This suggestion is refuted by readily-avadeafacts, willfully ignored
by Congress, that make clear that the Nation’s supply oéfire is not threatened
by litigation that falls within the scope of the Arms Act. Theo publiclytraded
gun manufacturers who filed reports with the Securities didchange
Commission (SEC) prior to enactment of the Arms Act cleattexd that they

anticipated no material adverse effect on their financedlth as a result of the
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litigation. 151 Cong. Rec. S938d4ily ed. July 29, 2005) (Sen. Kennedy]; at
S9386 (Sen. Reed). Furthermore, the gun industry has hdly ¥@ser lawsuits
brought against it than have other industries generallyl T6ng. RecH8998
(daily ed. Ot. 20, 2005)YRep. McCarthy).

Third, the Arms Act claims to promote the separation of p®yestate
sovereignty, and federalism by prohibiting States and mipalities from bringing
lawsuits under the common law doctrines of their own States5 U.S.C.

8 7901(a)(7), (8), (b)(6). But it is wholly irrational for ¢éhfederal government to
seek to promote these objectives by prohibiting a State (ouaicipality created
by the State), themselves governed by elected officiadsn suing under legal and
equtable rules announced by the State’s own courts. To the etltahCongress
believed that such suits and the legal doctrines underlyiam were opposed by a
State’s legislative branclsee15 U.S.C. § 7901(a)(7), (8), Congress apparently
was trying to exalt the legislative branch over the Staté®otwo branches. Yet
this type of meddling in the internal affairs of a State anel blalance between its
three branches of government is preciselyerethe federal government has no

interest*

* The Arms Act also suggests that it vindicates the First Ameerat richts of gun
manufacturers to speak, assemble and petition for redfeggsewances, and that it
is an exercise of the Full Faith and Credit Clause. 15 U.S.R®&.(b)(5) & (7).
These assertions of purported bases for the Arms Act affonditional support for
the statute.
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This leaves only theclaim by theArms Actthat the gun industry “should not
be liable for the harm caused by those who criminally or unlawfully misuse firearm
products.” 15 U.S.C. § 7901(a)(5), (b)(1). The Arms Act i¢ remotely tailored
to that objective. Although it includes many lawsuits withis coverage that
involved such conduct, ialso permits such suits if authorized by state “statute.”
At the same time, according to defendants, it closes the doauits against those
in the gun industry who recklessly or negligently violatendaws, includingsuits
involving sales to federally suspected terrorists.

The Arms Act also ignores the serious harm causedheyreckless and
negligent behavior by the gun industry — which is not speautatiin NAACP v.
AcuSport, Inc, after an extensive trial, Judge Weinstein concluded that g
manufacturers “could have substantially reduced gunsifigwto criminal hands,
used in many murders and injuries” by simply engaging in “enqrudent
merchandising.”271 F. Supp. at 504see also idat 521 (“imprudent marketing”
by gun manufacturerdivertedguns from the legal to the illegal market). at 503
(gun manufacturers “could use [trace] information to reguiresponsible
merchandising by such retailers, thus substantially neduthe flow of guns into

criminal hands”).

> SeeH.R. Rep. No. 109-124, at 37-38 (2005) (House Judiciary Citteen
defeating amendment which would have permitted lawsuitsnadnseller transfers
a firearm to an individual on the FBI's gang and terrorist watch list)
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Congress could have tailored the Arms Act by barring onlyesashere the
manufacturer or seller engaged in no culpable conduct, me Siates have dofie,
but Congress, instead, conferred upon the gun industry neakét immunity in a
manner that no othendustryenjoys. The breadth of the Arms Act thus “is so far
removed from these particular justifications,” that it impossible to credit them.”
Romer 517 U.S. a635

The only conclaion that remains is that the Arms Act was enacted simply to
shield a small but exceedingly favored industry from lidpiand place the burden
of injury on the victims of violence. The law’s inordinatelisdude for the gun
industry above all others can be explained only as a pdligdathat, while not
corrupt in the strict sensas constitutionally impermissible special legislation.
Such a purpose certainly should not be understood to givesttitete a rational
basis thaenables it to surviveerview of its other objectives.

Finally, an example of several meritorious state common dations that
pre-date the Arms Act and which may have been dismissed if thesAfat had
been enacted during their pendency, illustrates the sigmi€e of the injuries that

have been redressedsuch suits.

® See, e.g MD Code Pub. Safety § 5-402 (no strict liability for damages f
injuries resulting from the criminal use of a firearm by arthperson);S.C.Code
§15-11-40 (limiting products liability actions against gun ugdry members but
notin negligent salesr marketing cases).
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* In September 2004, families of victims of the WashingtonC Farea
sniper shootings entered into a $2.5 million settlemenh\&itil's Eye
Shooters Supply, the dealer who “lost” the assault weaped by the
sniper (along with 200 other guns), and with Bushmasterafins, the
manufacturer of the snipers’ militastyle assault weapon.

* In June 2004, a West Virginia gun dealer settled a suit for $liom
brought by two New Jersey police officers who were shot with a
trafficked gun negligently sold by the dealer to a “strawtghaser who
bought the weapon for a convicted felon.

 In August 2003, 12local California governments entered into a
settlement agreement with two major gun dealers and thredesdle
gun distributors, requiring them to reform their businesacpces to
stem the flow of guns to criminals.

See Legal Community Against Violence2005 California Report: Recent
Developments in Federal, State and Local Gun LdwEeb. 13, 2006).

CONCLUSION
For the reasons set forth herein, and in the brief of the {ftan

appellees/crosappellants, the judgment of the district court should bieéraéd
with regard to the question of statutory construction, reeée with regard to the

constitutionaliy of the Arms Act, and remanded for further proceedings.
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